Compliance with the BCEA: working hours
This checklist is provided as an aide to check whether the employee’s terms and conditions of employment in respect of working hours are aligned with the provisions of the Basic Conditions of Employment Act 75 of 1997 (the BCEA) – Chapter 2: the regulation of working hours. 

	Item 
	Issue or question
	Explanation

	Questions relating to application of Chapter 2 of the BCEA
	Does the employee earn more than R 224 080.48 per year?
	If the answer to this question is yes, Chapter 2 of the BCEA does not apply to the employee. See section 6(3) of the BCEA. 

	
	Is the employee a salesperson who travels to clients and who can therefore determine his or her own working hours?
	If the answer to this question is yes, Chapter 2 of the BCEA does not apply to the employee in question. See section 6(1) of the BCEA. 

	
	Does the employee work 24 hours or less per month for the same employer?
	If the answer to this question is yes, Chapter 2 of the BCEA does not apply to the employee in question. See Section 6(1) of the BCEA. 

	
	Is the employee’s hours of work, including overtime, a shift system, work on weekends, work on Sundays or on public holidays regulated in a collective agreement the employer concluded with a representative trade union?
	If the answer to this question is yes, it is almost certain that the provisions of the collective agreement will apply – the chances are remote that a collective agreement will contain terms relating to working hours that are less favourable than the minimum standards contained in the BCEA.

	Questions relating to actual hours of work of the employee
	Does the employee work 45 hours or less per week?
	This is the general rule contained in section 9(1) of the BCEA. A day is defined as a period of 24 hours measured from the time the employee normally starts to work. 

	
	Does the employee work for 9 hours or less on any day (five day work week)?
	If the answer to this question is yes, it means that the employee’s conditions of service are compliant with section 9(1)(b) of the BCEA

A week is defined as a period of seven days within which the employee’s working week normally falls (section 1 of the BCEA). 

	
	Does the employee work for 8 hours or less on any day, more than five days a week?
	If the employee works for more than five days a week, he or she may only, as a rule, work for 8 hours a day. 

	
	Does the employee work more than 10 hours of overtime per week?
	The minimum standard set out in section 10 of the BCEA is that an employee may only work 10 hours overtime a week – if the overtime has been agreed to by the employee. 

	
	Does the employee work more than 12 hours on any day?
	Section 10(1A) provides that no agreement in respect of overtime may allow the employee to work more than 12 hours on any day. 

	
	Is the employee paid at least 1.5 times his normal rate of pay for every hour of overtime worked?
	This premium the employer is expected to pay for overtime worked is stipulated in section 10(2) of the BCEA. Note the exceptions to this rule in section 10(3).

	
	Is the employee permitted meal intervals after more than five hours continuous work?
	In terms of section 14, meal intervals must be permitted to an employee who has worked continuously for more than five hours. The meal interval must be at least one hour in length – and the hour of the meal interval does not count as working hours. Note that the meal interval may be reduced by means of a written agreement between the employer and the employee to no less than 30 minutes. In the case of an employee who works for less than six hours on a day, the meal interval may be dispensed with altogether (section 14(4) of the BCEA). 

	
	Is the employee permitted a daily rest period?
	The daily rest period is prescribed by section 15 of the BCEA. The minimum standard in this regard is 12 hours’ rest between ending work and again starting work. 

The daily rest period may also be reduced in terms of a written agreement between the parties – to no less than 10 hours if the employee lives on the premises and if the employee’s meal interval then lasts for at least three hours. 

	
	Is the employee permitted a weekly rest period?
	The weekly rest period is also regulated by section 15 and the minimum standard in this regard is 36 consecutive hours – this must include a Sunday, unless otherwise agreed by the employer and the employee. 

	
	Pay for work on Sundays
	Section 16 attaches a considerable premium to work done on a Sunday. In some cases, the employer must pay the employee double his or her normal rate of pay (if the employee does not normally work on a Sunday). 

If the employee regularly works on a Sunday, however, the employer must pay the employee 1.5 times his or her normal rate of pay. 

	
	Does the employee work at night?
	Night work is defined in section 17 to mean work done after 18:00 in the evening and before 06:00 in the morning. The employer must pay the employee a night work allowance in this case and must ensure that transportation is available. The employer need only provide transport if no other means of transport is available at the start and the end of the employee’s night shift. 

There are additional duties on the employer in respect of informing employees about the implications of their working night shifts (section 17(3) of the BCEA) and to keep a watchful eye on the health of the employees.

	
	Does the employee work on public holidays?
	Public holidays are designated as such every year in terms of the Public Holidays Act 36 of 1994. This Act also stipulates that if a public holiday falls on a Sunday, the Monday immediately after that public holiday becomes the public holiday instead. Section 18 of the BCEA regulates the employee’s rate of pay for work done on a public holiday. 

· If the employee does not work on that day, he or she must still be paid his normal pay. 

· If the employee does work on a public holiday, he or she must be paid double his or her normal rate of pay (other methods of calculating the employees’ pay for work on a public holiday are also provided for). 

· A shift starting or ending on a public holiday is deemed to have been worked on the public holiday for the purposes of calculating the employee’s pay – depending on the day on which most of the shift was worked. If most of the shift was worked on an ordinary working day, the whole shift will be deemed to have been worked on that ordinary working day. 


